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TABLE OF JUDGMENTS, ORDERS, AND RULINGS BEING APPEALED 

Order finding Defendant Guilty of violating Executive Orders 107 

and one count of Walking with Traffic........................DA5 

Superior Court Opinion.......................................DA7 

PRELIMINARY STATEMENT 

 This appeal arises from two separate instances, with nearly 

identical fact patterns, in which Defendant/Appellant Albert 

French (“Mr. French”) was stopped and detained by Clinton Township 

police officers for being out walking, allegedly in violation of 

Executive Order 107 (“EO 107”). However, EO 107 contained 

categorical exceptions that allowed people to be outside of their 

homes, at least two, arguably three, of which, Mr. French 

objectively fit.  Residents were allowed to be outside walking, 

which it is undisputed is what Mr. French was doing when stopped 

by police. It is undisputed that Mr. French was walking alone. 

Residents were also allowed to be out for “political reasons.”  

Mr. French was carrying a sign and protesting when he was detained 

by the police.  This was a recognized exception to EO 107 and also 

is political speech protected by the First Amendment. The facts 

show that Mr. French was not in violation of EO 107 because he 

fell within enumerated exceptions. However, he was convicted 

anyway of violating it in both the municipal and superior courts.  
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 The constitutionality of EO 107 was originally not at issue 

in this case because Mr. French fit the exceptions. Convicting him 

even though he fit the exceptions, however, raises a number of 

Constitutional issues. First, the Superior Court’s interpretation 

of the Disaster Control Act and EO 107 is so broad as to be 

unconstitutionally vague, depriving him of due process under the 

Fourteenth amendment. Under the Superior Court’s reasoning, Mr. 

French was out walking, but he was not walking in the manner 

“contemplated” by EO 107. Similarly, Mr. French was out protesting, 

but the Superior Court reasoned that the manner in which Mr. French 

was engaged in political activity was not in the spirit of EO 107.  

In addition to depriving him of due process under the Fourteenth 

Amendment due to vagueness, this interpretation also violates his 

First Amendment right to freedom of expression and speech. It is 

a particularly egregious infringement because the speech the 

government is intruding upon is political speech, the most highly 

protected and valued speech. The Court’s interpretation of the 

statute also infringed Mr. French’s First Amendment rights because 

the factual basis for the conviction is entirely his speech and 

expressive conduct that took place after he was detained by police.  

STANDARD OF REVIEW 

The standard of review on all constitutional issues and 

statutory construction is de novo. Manahawkin Convalescent v. 

O'Neill, 217 N.J. 99, 115 (2014) (stating that a “trial court's 
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interpretation of the law and the legal consequences that flow 

from established facts are not entitled to any special deference”) 

(internal citations omitted).  

  The standard of review on the issue of whether Mr. French 

violated the statute concerning walking against traffic is clear 

error as to the factual findings. State v. Locurto, 157 N.J. 463, 

474 (1999). With regard to the Superior Court’s interpretation of 

N.J.S.A. 39:4-34 the standard of review is de novo.  

PROCEDURAL HISTORY 

 The April and May incidents were tried without a jury in the 

municipal court.1 Mr. French was convicted of violating EO 107 on 

both days. 1T76:20-77:5; 2T54:10-14. Mr. French was convicted of 

a disorderly persons arising from behavior where he allegedly 

grabbed his groin area and shook it at the police officers for 

three to five seconds. 1T78:11-79:3. Mr. French was convicted of 

walking the wrong way with traffic. 2T55:22-25.2  

 On appeal to the Superior Court, Judge Borkowski vacated the 

conviction for disorderly persons based on Mr. French’s alleged 

                                                 
1 State of New Jersey v. French (March 25, 2021). The Transcript 
of Record for the April 7, 2020 incident is referred to herein 
as 1T. The Transcript of Record for the May 6, 2020 incident is 
referred to herein as 2T. Both transcripts are dated March 25, 
2021. 
2 This summons was not presented by the government on appeal to 
the Superior Court and is not in Defendant’s possession. It is 
absent from the summons that Defendant possesses DA40-45.  
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grabbing of his groin because this is protected expression under 

the First Amendment. Da34. Judge Borkowski affirmed the 

convictions for allegedly violating EO 107 and walking with 

traffic.  DA5-6.  

STATEMENT OF FACTS 

This appeal arises from two separate incidents that occurred 

on April 7, 2020 and May 6, 2020 with nearly identical fact 

patterns.  In both cases, Mr. Albert French was walking along a 

highway carrying signs made out of poster board that said 

derogatory things about the police. In both instances he was 

stopped by local law enforcement. In both instances, the reason 

given for stopping him was that he was suspected of being in 

violation of Executive Order 107.  

The April 7, 2020 Incident  

Patrolman William Musacchio was the sole witness for the 

state. Mr. French did not testify. Officer Musacchio’s testimony 

set forth the following facts.  

On April 7, 2020, Defendant Albert French was walking along 

Route 22 in Clinton Township, NJ. 1T19-20. Officer Musacchio 

testified that Executive Order 107 (“EO 107”) was in effect and 

that his understanding of EO 107 was that “if you did not have a 

specific reason for being out then you should have been at home at 

your residence quarantining and keeping socially distanced.” Id. 

at 14:9-13. Officer Musacchio testified that he saw “out of the 
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corner of [his] eye, a pedestrian walking westbound in the 

eastbound lanes” on Route 22. Id. at 17:24-25. Officer Musacchio 

testified that he was under instructions that “if they 

[pedestrians] weren’t engaged in essential activity that they were 

in violation of Executive Order 107 and we had designated an 

assistant prosecutor at the Hunterdon County Prosecutor’s Office 

at the time that we could screen these types of incidences with.”  

Id. at 18:10-15.  Officer Musacchio testified that Mr. French was 

“walking on the highway with a posterboard in his hand” and that 

this is “what caught [his] eye because on top of the fact that he 

was a pedestrian on the highway it’s during a state of emergency 

where the governor has enacted that nonessential activity need to 

come to an end.” Id. at 19:25-20:5. Officer Musacchio testified 

that he witnessed Mr. French “raise the sign toward the motoring 

public.”  Id. at 20:8-10. He also testified that he observed Mr. 

French “grab his genitalia from outside his clothing” and “shake” 

it in an up and downward motion.”  Id. at 23:7-10 

Officer Musacchio testified that he approached Mr. French, 

who was masked, and informed him that he was being detained. Id. 

at 28:21-22. Officer Musacchio testified that his probable cause 

for stopping Mr. French was threefold: “executive order violation, 

disorderly conduct, and then his jaywalking across the highway.” 

Officer Musacchio testified that he detained Mr. French because of 

the state of emergency” and Mr. French was out.  Id. at 56:6-9. 
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Video of the incident shows that Officer Musacchio stated to 

another responding officer “sure it’s freedom of speech but it’s 

in violation of the state of emergency.”  Id. at 56:23-57:1.  

Six summons were issued to Mr. French as a result of the April 

7, 2020 incident.  Two summons alleged disorderly conduct in 

violation of N.J.S.A. 2C:33-2A(2) arising from Mr. French’s 

alleged shaking of his groin area toward the police officer.  Two 

summons alleged disorderly conduct in violation of local ordinance 

198-10(c).  One summons alleged violation of Executive Order 107. 

The final summons alleged failure to cross within a crosswalk in 

violation of N.J.S.A. 39:-4-34. The municipal court dismissed the 

second disorderly persons charge because he found that it arose 

from the same incident as the first charge. Id.at 79:8-11. The 

municipal court merged the municipal disorderly conduct charges 

and dismissed them because they arose from the same incident as 

the state charges. Id.at 79:11-17.  The municipal court acquitted 

Mr. French of the failure to use a crosswalk charge because the 

highway in question does not have a medial barrier and the statute 

applies only to highways with medial barriers. Id. at 79:18-80:5.  

The municipal court convicted Mr. French of disorderly persons 

based upon the shaking of the groin and, separately, violating EO 

107. On appeal, the Superior Court held that the alleged shaking 

of his groin area toward the police officer was expressive conduct 

protected under the First Amendment and dismissed that charge. 
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DA34. The only conviction that remains from this incident is the 

conviction under EO 107.  

The May 6, 2020 Incident  

Sargent Jeffrey Glennon was the sole witness for the state 

concerning the May 6, 2020 incident. Sgt. Glennon testified that 

his contact with Mr. French began because Sgt. Glennon was 

responding to information that an individual was walking in the 

roadway with a sign. 2T-8:23-9:5. Sgt. Glennon testified that he 

observed Mr. French walking in the roadway with a sign. Id. at 

9:7-12. Sgt. Glennon testified that he got out of his vehicle and 

approached Mr. French and that Mr. French began “immediately 

yelling that he was an essential employee” and pointing to his 

shirt, which was a red Rita’s Ice sweatshirt. Id.at 11:23-12:1. 

Sgt. Glennon testified that Mr. French said “a few times” that he 

was an essential employee. Id. at 12:16-18.  Sgt. Glennon testified 

that Mr. French told him that “he was protesting and that he has 

the right to protest and he’s an essential employee.”  Id. at 

14:11-12.  

 Sgt. Glennon testified that he called Rita’s Ice to determine 

if Mr. French was working there and that an employee at Rita’s Ice 

informed him that Mr. French worked that day and that his shift 

ended at 4:00pm.  Id. at 27:6-22.  Sgt. Glennon testified that he 

encountered Mr. French on the highway at 4:21pm.  Id. at 29:15-
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20.  Sgt. Glennon testified that he did not personally know what 

time Mr. French actually left Rita’s. Id. at 36:6-16.  

 Sgt. Glennon testified that his reason for detaining Mr. 

French was because “[w]e were still in the midst of the pandemic. 

The executive order was in effect and for public safety, the 

governor and the attorney general wanted no people out in public 

so we were interested to see what was going on.”  Id. at 32:22-

33:3.  Sgt. Glennon testified that where he stopped Mr. French was 

between Rita’s Ice, where Mr. French worked, and the car he saw 

Mr. French enter after Sgt. Glennon detained him.  Sgt. Glennon 

further testified that he had stopped a car for a traffic stop 

between this area. Id. at 33:21-24.  

 At the municipal trial, Judge Perkins held that it was 

appropriate for Sgt. Glennon to stop Mr. French “under the 

circumstances.”  Id.at 51:19-22. Judge Perkins stated that 

“[t]here is no way that Sergeant Glennon would have any way of 

knowing whether he was going to a medical appointment or going to 

seek a pizza or whatever else.”  Id. at 53:18-20. Ultimately, Judge 

Perkins convicted Mr. French of violating EO 107 because Mr. French 

was “agitated” after he was detained and that “the sergeant would 

have been derelict had he not engaged in the conversation he did 

with Mr. French to determine whether Mr. French was, in fact, safe, 

for his own personal safety, and to make sure that he was not going 
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to engage in conduct which would contrary to the public interest 

because Route 22 is busy.”  Id. at 53:23-54:14.  

 The municipal court dismissed the summons alleging that Mr. 

French was disorderly because he displayed his middle finger 

because it is protected speech under the First Amendment. Id. at 

54:15-20. The court found that alleged disorderly conduct count 

merged with the violation of EO 107 because they are a continuing 

of one event. Id. at 55. Judge Perkins found that the municipal 

ordinance did not apply under the circumstances. Id.  Judge Perkins 

found that Defendant was guilty of walking the wrong way on the 

highway when he was not walking backwards. Id. at 55:22-56:3. On 

appeal to the Superior Court Judge Borkowski found Mr. French 

guilty of violating EO 107 and walking the wrong way on the 

highway. DA5-6.  

LEGAL ARGUMENT 

 
I. DEFENDANT’S CONDUCT WAS NOT A VIOLATION OF EXECUTIVE 

ORDER 107 (DA17) 
 

The relevant part of Executive Order 107 stated that all New 

Jersey residents should stay at home or their places of residence 

and then lists nine categorical exceptions including:  

1) obtaining goods or services from essential retail businesses; 

2) obtaining takeout food; 

3) seeking medical attention, essential social services; 



10 
 

4) visiting family or other people with whom the resident has a 

close personal relationship;  

5) reporting to or performing their job;  

6) walking, running, operating a wheelchair, or engaging in 

outdoor activities...while following best social distancing 

practices with other individuals;  

7)  leaving the home for an educational, religious, or political 

reasons; 

8) leaving because of a reasonable fear for his or her health or 

safety; and 

9) leaving at the direction of  law enforcement or other 

government agency.  

DA45 (emphasis added).  

Both days that Mr. French was stopped he was undeniably 

engaged in at least one of these categorical exceptions, and likely 

three.  First and foremost, it is undisputed that he was walking 

alone. Indeed, both officers testified that when they stopped to 

detain him for alleged violation of EO 107 he was walking on the 

side of the highway alone.  Moreover, Officer Glennon testified 

that Mr. French was wearing a mask and alone.  He was practicing 

“best social distancing” practices by being utterly alone and 

wearing a mask.  He could not have been in violation of EO 107 

because all the evidence shows that he was engaged in the expressly 

permitted activity of walking.  
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He was also engaged in political protest, which was permitted 

under EO 107 and is also protected under the First Amendment. Both 

officers testified that at the time they stopped Mr. French, he 

was carrying a poster board.  Officer Musacchio testified that he 

observed Defendant holding up his poster board to the public. 

1T:19-20. This corroborates with Sgt. Glennon’s testimony and 

police report that Mr. French was carrying a sign that said “p-h-

u-c-k” on it. 2T14:11-13. Sgt. Glennon’s Investigation Report 

indicates that the signs stated “PHUCK #Thin Blue…,” and “Slow 

Down Police Ahead.” DA59, DA61. This was protected political 

activity under the First Amendment and an exception recognized by 

EO 107 because it was a political reason for him to be out walking 

and protesting. Moreover, Mr. French stated to Sgt. Glennon that 

he was protesting.  

Finally, both officers testified that Mr. French either 

explicitly stated that he was engaged in an essential activity or 

alluded to the fact that he was involved in the essential activity 

commuting from his job. Indeed, Sgt. Glennon confirmed that Mr. 

French’S shift at Rita’s Ice ended at 4pm, just 20 minutes before 

he encountered him walking on the highway.  2T:36.  

All of the evidence shows that Mr. French was engaged in activity 

expressly allowed by EO 107: walking, political activity, and 

commuting from his job.  

II. THE SUPERIOR COURT’S INTERPRETATION OF EO 107 RENDERS THE 
EXECUTIVE ORDER UNCONSTITUTIONALLY VAGUE UNDER THE 
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FOURTEENTH AMENDMENT (not raised below; was not at issue 
until Superior Court's interpretation of executive order 
107) 

 
The Fourteenth Amendment prohibits the government from depriving 

a person of life, liberty, or property without due process of law. 

A government “violates the Due Process Clause when it takes away 

someone's life, liberty, or property under a criminal law so vague 

that it fails to give ordinary people fair notice of the conduct 

it punishes, or so standardless that it invites arbitrary 

enforcement. Johnson v. United States, 576 U.S. 591, 591 (2015).  

When it comes to defining a crime, “the void-for-vagueness doctrine 

requires that a penal statute define the criminal offense with 

sufficient definiteness that ordinary people can understand what 

conduct is prohibited and in a manner that does not encourage 

arbitrary and discriminatory enforcement.”  Kolender v. Lawson, 

461 U.S. 352, 357 (1983). A law that vests too much discretion in 

law enforcement or the courts is unconstitutionally vague.  See 

Id. at 361 (holding that a statute was “unconstitutionally vague 

on its face because it encourages arbitrary enforcement by failing 

to describe with sufficient particularity what a suspect must do 

in order to satisfy the statute”).   

In Johnson, the Supreme Court was called upon to decide 

whether the “residual clause” in a sentencing statute was so vague 

as to be unconstitutional.  The residual clause provided for a 

sentencing enhancement if the person had previously been convicted 
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of a crime that “involves conduct that presents a serious potential 

risk of physical injury to another.”  Id. at 594 (citing statute). 

The Supreme Court held that the clause was unconstitutionally vague 

because “the indeterminacy of the wide-ranging inquiry required by 

the residual clause both denies fair notice to defendants and 

invites arbitrary enforcement by judges.”  Id. at 597. Indeed, New 

Jersey recognized the difficulty with selective enforcement and on 

March 21, 2020, an administrative order was issued that “clarified” 

EO 107, stating that gatherings of 10 people or fewer are 

presumptively permitted.3  

Here, the Superior Court held that Mr. French was in violation 

of EO 107 because he was “not engaged in a traditional recreational 

activity.” DA32. The Court stated that Mr. French’s protesting and 

walking, in an area where there is no dispute he was permitted to 

walk, was a “high-conflict activity with a much greater chance of 

resulting in interpersonal activity than jogging around one’s 

neighborhood or taking a solitary walk.” Id. Ultimately, the court 

held that “while the appellant was outside, he was not engaged in 

the sort of outdoor recreational activity contemplated by a broad 

interpretation of Executive Order 107 and a consideration of the 

purpose behind that order.” Id.  

                                                 
3 A copy of Administrative Order 2020-4 is available at 
https://www.nj.gov/governor/news/ao/docs/AO%202020-
4%20Gatherings.pdf (last accessed September 19, 2022).  
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The Court further found that the protesting in which Mr. 

French was engaged was not permitted under EO 107 because “[w]hen 

read with the purpose of the act in mind, it is clear that 

individuals were to leave their residences, perform the 

educational, religious, or political purpose of their leaving in 

as efficient and socially-distanced a manner as possible, and then 

go home.”  DA33. The judge stated that “voting” would be permitted, 

appellant’s “public, high-conflict activity of an indefinite 

duration” did not and “could have waited until the emergency 

subsided.” DA33-34.  

This interpretation of EO 107 renders the EO 

unconstitutionally vague. The Court’s conviction of Mr. French is 

based on an “underlying purpose” of a statute instead of the 

executive order’s plain language. It required Defendant to read 

the EO “with the purpose of the act in mind” rather than the plain 

language of the EO. Walking and political activity were expressly 

permitted by the plain language of the statute. Contriving an 

interpretation of the EO and Disaster Control Act to convict Mr. 

French for engaging in these activities renders the statute 

unconstitutionally vague because there was no way for Mr. French 

to have been on notice that was not walking in a manner or 

protesting in a manner “contemplated” by the purpose of the EO. 

Indeed, this may be the reason the EO exempted political activity 

and walking from its scope.  
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III. AS APPLIED, THE EXECUTIVE ORDER AND DISASTER CONTROL ACT 

IMPINGE ON MR. FRENCH’S FIRST AMENDMENT RIGHT TO PROTEST 
(not raised below; this was not at issue until Superior 
Court's interpretation of executive order 107) 
 

It is indisputable that Mr. French was out walking alone on the 

highway carrying a political sign, which is political speech. The 

Superior Court engaged in no First Amendment analysis as to whether 

the state’s conviction of Mr. French for engaging in political 

protest was a violation of his constitutional rights. The Court 

presumed that the state had a right to prohibit Mr. French’s 

political protest. There is no precedent for the state to 

completely ban political protest and no precedent was cited by the 

Superior Court or the state. Mr. French was engaged in protected 

political speech and convicting him for engaging in protected 

political speech is a violation of his First Amendment rights. 

 
IV. AS APPLIED, THE EXECUTIVE ORDER AND DISASTER CONTROL ACT 

UNCONSTITUTIONALLY INFRINGED ON MR. FRENCH’S RIGHT TO 
FREEDOM OF MOVEMENT AND FOURTH AMENDMENT RIGHT BECAUSE 
THE STATE LACKED REASONABLE SUSPICION OR PROBABLE CAUSE 

TO STOP AND DETAIN MR. FRENCH (not raised below; this was 
not at issue until Superior Court's interpretation of 

executive order 107) 
 

“The right to travel is a part of the liberty of which the 

citizen cannot be deprived without the due process of law.” Kent 

v. Dulles, 357 U.S. 116, 125 (1958) (internal citations omitted). 

This is a fundamental right protected under the Fourteenth 

Amendment because it is deeply rooted in our national history and 

tradition. Id.  at 126 (stating that “[f]reedom of movement across 
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frontiers in either direction, and inside frontiers as well, was 

a part of our heritage”). Political protest is also a fundamental 

right, protected by the First Amendment.  

Mr. French was engaged in travel and political speech when he 

was stopped and detained by the police. Indeed, the fact that the 

right to travel is a fundamental right may be one of the reasons 

that EO 107 specifically allowed walking as a permitted activity. 

There is no precedent, and neither the Court nor the government, 

cited any precedent, that allows the State to blanket prohibit all 

citizens from walking outside of their homes. As applied, this is 

an impermissible infringement on Mr. French’s constitutionally 

protected right to travel. 

The Superior Court held that the initial stop was proper because 

Mr. French was out walking. Defendant maintained below, and 

maintains now, that stopping him at all was a violation of his 

constitutional rights. The Superior Court essentially held that 

police had the right to stop anyone they saw outside of their 

homes. DA31. This also violated Mr. French’s fundamental right to 

travel and the Fourth Amendment. Simply being outside of one’s 

home is not reasonable suspicion or probable cause of a crime.  

 
V. THE COURT IMPERMISSIBLY SHIFTED THE BURDEN TO DEFENDANT 

TO PROVE HE WAS OUT FOR A REASON PERMITTED UNDER EO 107 
(DA 18) 

 
Even if the evidence did not show that Mr. French was engaged 

in permissible activity pursuant to EO 107, the state did not show 
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that he was not engaged in permissible activity.  The burden was 

on the state to prove every element of its charge beyond a 

reasonable doubt.  This would have required the state to show that 

Mr. French was engaged in activity that was not permitted under EO 

107.  In short, the Officers would have had to ascertain that Mr. 

French was not engaged in any of the permitted activities.  To 

hold otherwise would impermissibly shift the burden of proof to 

the Defendant to show that he was engaged in a permissible 

activity, and that is exactly what happened here. 1T77:1-5 (Judge 

Perkins stating that Mr. French “should not have been there under 

the executive order. And there’s no good reason cited for him being 

there. That, in and of itself, in the Court’s mind, is enough to 

establish a violation of the executive order”). Burden shifting 

like this is not permitted in a criminal case because it violates 

a defendant’s right to due process requiring him to prove that he 

was out of his house for one of the enumerated exceptions.   

VI. MR. FRENCH’S SPEECH AFTER BEING STOPPED AND DETAINED BY 
THE POLICE IS PROTECTED SPEECH THAT CANNOT BE USED A 
BASIS UPON WHICH TO CONVICT HIM (not raised below; this 
was not at issue until Superior Court's interpretation of 
EO 107 and Disaster Control Act) 

 
The Superior Court relied on Mr. French’s speech and expressive 

conduct to convict him of violating EO 107 and, in so doing, 

trampled his constitutional rights to free speech, freedom of 

expression, and right to request an attorney.  
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 The Superior Court reasoned that once Mr. French was 

approached by the police, he had a duty under the Disaster Control 

Act to “cooperate” with the police in their investigation. For the 

April 17, 2020 incident, the Court relied upon the following as 

evidence of Mr. French’s alleged lack of cooperation:  

 
 Mr. French stated: “I will not be part of this investigation.” 

DA31. 
  

 Mr. French did not stand still, instead walking closer to the 
officers and then walking away from the officers. DA31.  

 
 Mr. French told the officers to get into their vehicles if 

they wanted to have a private conversation. DA31.  
 
For the May 6, 2020 incident, the Court relied upon the following 
as evidence of Mr. French’s alleged lack of cooperation:  
  

 Mr. French straddled his sign, turned his back to the 
officers, and began to sway back and forth.4 DA36.  

 
 Mr. French began to yell and make emphatic hand gestures. 

DA36. 
 

 Mr. French asked the officers questions and cut them off 
before they could fully respond. DA36. 

 
 Mr. French demanded a lawyer. DA36. 

 
 Mr. French stated that he did not want to be part of the 

investigation any longer. DA36.  
 

 Mr. French referred to one of the police officers as a tyrant. 
DA36. 

 
 Mr. French was “hostile and combative.”  DA36.  

 

                                                 
4 The video shows that Mr. French was presenting his wrists in a 
position where the officers could handcuff him.  



19 
 

All of the behavior upon which the Court based its convictions 

is conduct that Mr. French is allowed to engage in under the 

Constitution.  His speech toward the officers is all protected 

speech under the First Amendment and some of the speech, including 

stating that he does not want to be part of the investigation and 

requesting a lawyer, is protected under the Fourth and Fifth 

Amendments as well. In short, Mr. French was engaged in 

constitutionally protected activity and that activity was used a 

basis to convict him of violating EO 107 and the Disaster Control 

Act. The convictions are unconstitutional because Mr. French 

cannot be guilty of exercising his constitutional rights.  

Moreover, to the extent that Mr. French’s conduct is evidence 

of a lack of sufficient cooperation under the Disaster Control 

Act, then the Disaster Control Act is unconstitutionally vague 

under the Fourteenth Amendment because it did not provide Mr. 

French with sufficient notice of what would constitute a crime by 

being insufficiently cooperative.  

 
VII. THE STATE PRESENTED INSUFFICIENT EVIDENCE TO SHOW THAT 

DEFENDANT WALKED THE WRONG WAY ON THE HIGHWAY AND THE COURT 
ERRED IN ITS INTERPRATION OF THE STATUTE AT ISSUE (DA21) 

 
The Superior Court misunderstood the statute in question5, and 

it was clear error. Specifically, the Court found that “[t]he 

                                                 
5 The summons was not presented on appeal in the Superior Court 
by either the Defendant or the government. The summons in 
Defendant’s possession does not show what statute under which he 



20 
 

statute in question requires that an individual walk on the extreme 

left of the road against traffic” and that Mr. French was “walking 

on the extreme right,” which the Court concluded was a violation 

of the statute. However, the statute actually reads:  

On all highways where there are no sidewalks or paths 
provided for pedestrian use, pedestrians shall, when 
practicable, walk only on the extreme left side of the 
roadway or its shoulder facing approaching traffic. 
 

N.J.S.A. § 39:4-34 (West). This was a clear error in reading the 

statute. It is undisputed that Mr. French was walking backwards, 

thus facing oncoming traffic. At trial, Sgt. Glennon testified 

that “he was going the right way but backwards when he gave me the 

finger but then once he went to the jughandle he turned around and 

was walking improperly on the roadway.”  Transcript 2 at 32:8-12. 

Sgt. Glennon testified that “[w]hen he was walking backwards he’s 

facing the proper way, you have to face traffic. But then once he 

turned around, he wasn’t facing traffic, he was walking with 

traffic.”  Id. at 32:14-17. However, it is clear even from just 

this testimony that at some point Defendant had to turn around 

because he had gone around a jug handle and was preparing to cross 

the street, so he must have been perpendicular to the traffic to 

cross the street properly. Sgt. Glennon did not testify as to what 

point Mr. French turned around and there is no video evidence of 

                                                 
was charged. Defendant believes the Court and government were 
referring to N.J.S.A. 39:4-34.  
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this. There was insufficient evidence to convict Mr. French of 

violating this traffic law.  

 

 

CONCLUSION 

For the foregoing reasons, it is respectfully requested that 

the Court enter an order: 

1) Vacating the convictions and dismissing the charges against 

Mr. French on both charges concerning EO 107; 

2) Vacating the conviction and dismissing the charges against 

of Mr. French for walking the wrong way in traffic.  

       Law Offices of Dana Wefer, LLC 
Attorney for Defendant, Albert 
French  

 

 

       BY: s/Dana Wefer    

        DANA WEFER, ESQ. 

Dated: September 19, 2022 
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EXECUTIVE ORDER NO. 107 

 
WHEREAS, through Executive Order No. 102 (2020), which I 

signed on February 3, 2020, I created the State’s Coronavirus Task 

Force, chaired by the Commissioner of the New Jersey Department of 

Health (“DOH”), in order to coordinate the State’s efforts to 

appropriately prepare for and respond to the public health hazard 

posed by Coronavirus disease 2019 (“COVID-19”); and 

WHEREAS, in light of the dangers posed by COVID-19, I issued 

Executive Order No. 103 (2020) on March 9, 2020, the facts and 

circumstances of which are adopted by reference herein, which 

declared both a Public Health Emergency and State of Emergency; 

and  

WHEREAS, in accordance with N.J.S.A. App. A:9-34 and -51, I 

reserved the right to utilize and employ all available resources 

of State government to protect against the emergency created by 

COVID-19; and 

WHEREAS, in accordance with N.J.S.A App. A:9-40, I declared 

that, due to the State of Emergency, no municipality, county, or 

any agency or political subdivision of this State shall enact or 

enforce any order, rule, regulation, ordinance, or resolution 

which will or might in any way conflict with any of the provisions 

of my Executive Orders, or which will in any way interfere with or 

impede their achievement; and 

WHEREAS, to further protect the health, safety, and welfare 

of New Jersey residents by, among other things, reducing the rate 

of community spread of COVID-19, I issued Executive Order No. 104 

(2020) on March 16, 2020, the facts and circumstances of which are 

also adopted by reference herein, which established statewide 

social mitigation strategies for combatting COVID-19; and 
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WHEREAS, Executive Order No. 104 (2020) limited the scope of 

service and hours of operation for restaurants and certain retail 

establishments to balance the need to allow individuals to access 

food and other essential materials with the need to limit 

unnecessary person-to-person contact; and 

WHEREAS, Executive Order No. 104 (2020) deemed a subset of 

businesses as “essential,” including grocery/food stores, 

pharmacies, medical supply stores, gas stations, healthcare 

facilities, and ancillary stores within healthcare facilities, and 

it authorized the State Director of Emergency Management, who is 

the Superintendent of State Police, to make additions, amendments, 

clarifications, exceptions, and exclusions to that list; and 

WHEREAS, Executive Order No. 104 (2020) made clear that such 

essential businesses may continue operating without limits on 

their scope of service or hours of operation, absent further 

amendments by the State Director of Emergency Management; and 

WHEREAS, Executive Order No. 104 (2020) and subsequent 

Administrative Orders issued by the State Director of Emergency 

Management also placed restrictions on other businesses’ scope of 

service and hours of operation, and also placed restrictions on 

the size of gatherings in the State; and 

WHEREAS, as of March 20, 2020, according to the Centers for 

Disease Control and Prevention (“CDC”), there were more than 

234,000 confirmed cases of COVID-19 worldwide, with over 9,800 of 

those cases having resulted in death; and 

WHEREAS, as of March 20, 2020, there were more than 15,000 

confirmed cases of COVID-19 in the United States, with at least 

201 of those cases having resulted in death; and  

WHEREAS, as of March 20, 2020, there were at least 890 

positive cases of COVID-19 in New Jersey, with at least 11 of those 

cases having resulted in death; and 
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WHEREAS, social mitigation strategies for combatting COVID-

19 require every effort to reduce the rate of community spread of 

the disease; and 

WHEREAS, the CDC has advised that COVID-19 spreads most 

frequently through person-to-person contact when individuals are 

within six feet or less of one another; and 

WHEREAS, as a result, the CDC has recommended that individuals 

practice “social distancing” to prevent community spread of the 

virus; and 

WHEREAS, the CDC has defined social distancing as the practice 

of “remaining out of congregate settings, avoiding mass 

gatherings, and maintaining distance (approximately 6 feet or 2 

meters) from others when possible”; and 

WHEREAS, to mitigate community spread of COVID-19, it is 

necessary to limit the unnecessary movement of individuals in and 

around their communities and person-to-person interactions in 

accordance with CDC and DOH guidance; and  

WHEREAS, the best way for New Jersey residents to keep 

themselves, their families, and their communities safe during the 

COVID-19 outbreak is to stay at home as much as possible; and 

WHEREAS, as of March 15, 2020, the CDC recommends that for 

the next eight weeks, gatherings of 50 or more people be canceled 

or postponed throughout the United States; and  

WHEREAS, as of March 16, 2020, the White House went further 

than the CDC had and recommended that Americans avoid social 

gatherings in groups of more than 10 people; and  

WHEREAS, restricting the physical presence of individuals in 

office environments and work sites is critical to preventing future 

spread of COVID-19; and 
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WHEREAS, accommodating work-from-home arrangements is an 

effective means to ensure continuity of operations while also 

limiting person-to-person contact; and 

WHEREAS, the CDC has recommended employers to establish 

policies and practices to increase the physical distance among 

employees and between employees; and 

WHEREAS, permitting the workforce to work from home may reduce 

stress on the State’s child care system; and 

WHEREAS, as of March 19, 2020, I have instructed all State 

departments and agencies to utilize work-from-home arrangements 

for both essential and non-essential employees wherever feasible; 

and 

WHEREAS, given the rapidly rising incidence of COVID-19, 

temporarily closing non-essential retail businesses will 

strengthen New Jersey’s efforts to slow the spread of COVID-19; 

and 

WHEREAS, even as we institute social distancing measures, the 

number of COVID-19 cases in New Jersey is likely to increase for 

the immediate future, meaning we must take all possible steps to 

preserve our health care system’s capacity to treat those who 

require emergency or intensive care; and 

 WHEREAS, the Constitution and statutes of the State of New 

Jersey, particularly the provisions of N.J.S.A. 26:13-1 et seq., 

N.J.S.A. App. A: 9-33 et seq., N.J.S.A. 38A:3-6.1, and N.J.S.A. 

38A:2-4 and all amendments and supplements thereto, confer upon 

the Governor of the State of New Jersey certain emergency powers, 

which I have invoked;  

 NOW, THEREFORE, I, PHILIP D. MURPHY, Governor of the State of 

New Jersey, by virtue of the authority vested in me by the 

Constitution and by the Statutes of this State, do hereby ORDER 

and DIRECT: 
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1. The operative paragraphs of Executive Order No. 104 

(2020) are hereby superseded in full.  The factual findings of 

Executive Order No. 104 (2020) remain applicable except to the 

extent they are in conflict with the factual findings in this or 

any intervening Executive Order. 

2. All New Jersey residents shall remain home or at their 

place of residence unless they are 1) obtaining goods or services 

from essential retail businesses, as described in Paragraph 6; 2) 

obtaining takeout food or beverages from restaurants, other dining 

establishments, or food courts, pursuant to Paragraph 8; 3) seeking 

medical attention, essential social services, or assistance from 

law enforcement or emergency services; 4) visiting family or other 

individuals with whom the resident has a close personal 

relationship, such as those for whom the individual is a caretaker 

or romantic partner; 5) reporting to, or performing, their job; 6) 

walking, running, operating a wheelchair, or engaging in outdoor 

activities with immediate family members, caretakers, household 

members, or romantic partners while following best social 

distancing practices with other individuals, including staying six 

feet apart; 7) leaving the home for an educational, religious, or 

political reason; 8) leaving because of a reasonable fear for his 

or her health or safety; or 9) leaving at the direction of law 

enforcement or other government agency.  

3. When in public, individuals must practice social 

distancing and stay six feet apart whenever practicable, excluding 

immediate family members, caretakers, household members, or 

romantic partners.  

4. Individuals who have to travel pursuant to Paragraph 2 

should only use public transportation only if they have no other 

feasible choice.  Individuals who ride public transportation 

should abide by best social distancing practices, including making 
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all efforts to stand or sit six feet away from other riders and 

frequently use sanitizing products. 

5. Gatherings of individuals, such as parties, 

celebrations, or other social events, are cancelled, unless 

otherwise authorized by any part of this Order.  The State Director 

of Emergency Management, who is the Superintendent of the State 

Police, shall have the discretion to make clarifications and issue 

orders related to this provision. 

6. The brick-and-mortar premises of all non-essential 

retail businesses must close to the public as long as this Order 

remains in effect.  Essential retail businesses, listed below, are 

excluded from this directive and may remain open during their 

normal business hours.  Essential retail businesses must, wherever 

practicable, provide pickup services outside or adjacent to their 

stores for goods ordered in advance online or by phone.  

Additionally, online and telephonic delivery services are 

permitted to the extent the retail business is authorized to 

operate an online or telephonic delivery service under existing 

law.  The State Director of Emergency Management, who is the 

Superintendent of the State Police, shall have the discretion to 

make additions, amendments, clarifications, exceptions, and 

exclusions to this list: 

a. Grocery stores, farmer’s markets and farms that 

sell directly to customers, and other food stores, 

including retailers that offer a varied assortment 

of foods comparable to what exists at a grocery 

store; 

b. Pharmacies and alternative treatment centers that 

dispense medicinal marijuana; 

c. Medical supply stores; 

d. Retail functions of gas stations; 

DA 51



 
 
7 
 

 

 
 

e. Convenience stores; 

f. Ancillary stores within healthcare facilities;  

g. Hardware and home improvement stores; 

h. Retail functions of banks and other financial 

institutions;  

i. Retail functions of laundromats and dry-cleaning 

services;  

j. Stores that principally sell supplies for children 

under five years old; 

k. Pet stores; 

l. Liquor stores;  

m. Car dealerships, but only to provide auto 

maintenance and repair services, and auto 

mechanics;  

n. Retail functions of printing and office supply 

shops; and 

o. Retail functions of mail and delivery stores. 

7. Any essential retail business whose brick-and-mortar 

premises remain open to the public shall abide by social distancing 

practices to the extent practicable while providing essential 

services.  These include all reasonable efforts to keep customers 

six feet apart and frequent use of sanitizing products on common 

surfaces. 

8. All restaurants, cafeterias, dining establishments, and 

food courts, with or without a liquor license, all bars, and all 

other holders of a liquor license with retail consumption 

privileges, are permitted to operate their normal business hours, 

but are limited to offering only food delivery and/or take-out 

services in accordance with their existing liquor licenses.  If 

alcoholic beverages are to be sold from a restaurant, dining 

establishment or bar with a liquor license, such sales shall be 

DA 52



 
 
8 
 

 

 
 

limited to original containers sold from the principal public 

barroom.  The on-premises consumption of alcohol is prohibited.  

All retail sales of alcoholic beverages by limited brewery 

licensees, restricted brewery licensees, plenary and farm winery 

licensees (and associated salesrooms), craft distillery licensees 

and cidery and meadery licensees must be in original containers 

and must be sold through customer pick up and/or delivered by 

licensees in accordance with their existing licenses. 

9. All recreational and entertainment businesses, including 

but not limited to the following list, must close to the public as 

long as this Order remains in effect.  The State Director of 

Emergency Management, who is the Superintendent of State Police, 

shall have the discretion to make additions, amendments, 

clarifications, exceptions, and exclusions to this list: 

a. Casino gaming floors, including retail sports 

wagering lounges, and casino concert and 

entertainment venues. Online and mobile sports and 

casino gaming services may continue to be offered 

notwithstanding the closure of the physical 

facility.  

b. Racetracks, including stabling facilities and 

retail sports wagering lounges. Mobile sports 

wagering services may continue to be offered 

notwithstanding the closure of the physical 

facility.  

c. Gyms and fitness centers and classes.  

d. Entertainment centers, including but not limited 

to, movie theaters, performing arts centers, other 

concert venues, and nightclubs. 

e. All indoor portions of retail shopping malls.  

Restaurants and other stores located within 
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shopping malls that have their own external 

entrances open to the public, separate from the 

general mall entrance, may remain open pursuant to 

the terms and directives of this Order for 

operating hours and takeout or food delivery 

services.  All entrances and exits to the common 

area portions of retail shopping malls must remain 

closed. 

f. All places of public amusement, whether indoors or 

outdoors, including but not limited to, locations 

with amusement parks, water parks, aquariums, zoos, 

arcades, fairs, children’s play centers, funplexes, 

theme parks, bowling alleys, family and children’s 

attractions. 

g. Facilities where personal care services are 

performed that, by their very nature, result in 

noncompliance with social distancing guidelines, 

including but not limited to cosmetology shops; 

barber shops; beauty salons; hair braiding shops; 

nail salons; electrology facilities; spas, 

including day spas and medical spas, at which 

solely elective and cosmetic medical procedures are 

performed; massage parlors, tanning salons, tattoo 

parlors, and public and private social clubs, 

whether or not they serve alcohol, including but 

not limited to facilities owned or operated by the 

American Legion, Veterans of Foreign Wars, Knights 

of Columbus, and any other social clubs associated 

with community service organizations.  This 

excludes any health facilities that provide 

medically necessary or therapeutic services. 
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h. All municipal, county, and State public libraries, 

and all libraries and computer labs at public and 

private colleges and universities. 

10. All businesses or non-profits in the State, whether 

closed or open to the public, must accommodate their workforce, 

wherever practicable, for telework or work-from-home arrangements.   

For purposes of this order, “telework” means the practice of 

working from home or alternative locations closer to home through 

the use of technology that equips the individual to access 

necessary materials.   

11. To the extent a business or non-profit has employees 

that cannot perform their functions via telework or work-from-home 

arrangements, the business or non-profit should make best efforts 

to reduce staff on site to the minimal number necessary to ensure 

that essential operations can continue.  Examples of employees who 

need to be physically present at their work site in order to 

perform their duties include, but are not limited to, law 

enforcement officers, fire fighters, and other first responders, 

cashiers or store clerks, construction workers, utility workers, 

repair workers, warehouse workers, lab researchers, information 

technology maintenance workers, janitorial and custodial staff, 

and certain administrative staff.   

12. All public, private, and parochial preschool program 

premises, and elementary and secondary schools, including charter 

and renaissance schools, shall remain closed to students as long 

as this Order remains in effect.  

13. All institutions of higher education shall continue to 

cease such in-person instruction as long as this Order remains in 

effect. The Secretary of the Office of Higher Education shall have 

the authority to grant a waiver to allow in-person instruction to 

students on a case-by-case basis where a compelling rationale to 
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allow such access exists. The Secretary of the Office of Higher 

Education shall coordinate with institutions of higher education 

to determine appropriate student housing conditions for those 

students who reside in on-campus housing as their primary 

residence. 

14. The Commissioner of the Department of Education (“DOE”), 

in consultation with the Commissioner of DOH, shall be authorized 

to permit schools to remain open on a limited basis for the 

provision of food or other essential, non-educational services, or 

for educational or child care services if needed in emergency 

situations after consultation with the Commissioner of DOH. The 

Commissioner of DOE shall also have the authority to close any 

other career or training facilities over which he has oversight, 

after consultation with the Commissioner of DOH.  

15. The Commissioner of DOE shall continue working with each 

public school district, and private and parochial schools as 

appropriate, to ensure that students are able to continue their 

educations during this time period through appropriate home 

instruction. Local school districts, charter schools, and 

renaissance schools, in consultation with the Commissioner of DOE, 

shall have the authority and discretion to determine home 

instruction arrangements as appropriate on a case-by-case basis to 

ensure all students are provided with appropriate home 

instruction, taking into account all relevant constitutional and 

statutory obligations.  

16. The Secretary of the Department of Agriculture, in 

conjunction with the Commissioner of DOE, shall take all necessary 

actions to ensure that all students eligible for free or reduced 

meals shall continue to receive the services or supports necessary 

to meet nutritional needs during closures.  
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17. Nothing in this Order shall be construed to limit, 

prohibit, or restrict in any way the provision of health care or 

medical services to members of the public.   

18. Nothing in this Order shall be construed to limit, 

prohibit, or restrict in any way access to essential services for 

low-income residents, including but not limited to food banks. 

19. Nothing in this Order shall be construed to limit, 

prohibit, or restrict in any way the operations of newspapers, 

television, radio, and other media services. 

20. Nothing in this Order shall be construed to limit, 

prohibit, or restrict in any way the operations of law enforcement 

agencies. 

21. Nothing in this Order shall be construed to limit, 

prohibit, or restrict in any way the operations of the federal 

government, or the movement of federal officials in New Jersey 

while acting in their official capacity. 

22. In accordance with N.J.S.A. App. A:9-33, et seq., as 

supplemented and amended, the State Director of Emergency 

Management, who is the Superintendent of State Police, through the 

police agencies under his control, to determine and control the 

direction of the flow of vehicular traffic on any State or 

interstate highway, municipal or county road, and any access road, 

including the right to detour, reroute, or divert any or all 

traffic and to prevent ingress or egress from any area that, in 

the State Director's discretion, is deemed necessary for the 

protection of the health, safety, and welfare of the public, and 

to remove parked or abandoned vehicles from such roadways as 

conditions warrant.  

23. The Attorney General, pursuant to the provisions of 

N.J.S.A. 39:4-213, shall act through the Superintendent of State 

Police, to determine and control the direction of the flow of 
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vehicular traffic on any State or interstate highway, municipal or 

county road, and any access road, including the right to detour, 

reroute, or divert any or all traffic, to prevent ingress or 

egress, and to determine the type of vehicle or vehicles to be 

operated on such roadways. I further authorize all law enforcement 

officers to enforce any such order of the Attorney General or 

Superintendent of State Police within their respective 

municipalities.  

24. It shall be the duty of every person or entity in this 

State or doing business in this State and of the members of the 

governing body and every official, employee, or agent of every 

political subdivision in this State and of each member of all other 

governmental bodies, agencies, and authorities in this State of 

any nature whatsoever, to cooperate fully in all matters concerning 

this Executive Order. 

25. Penalties for violations of this Executive Order may be 

imposed under, among other statutes, N.J.S.A. App. A:9-49 and -

50. 

26. This Order shall take effect on Saturday, March 21, 2020, 

at 9:00 p.m., and shall remain in effect until revoked or modified 

by the Governor, who shall consult with the Commissioner of DOH as 

appropriate. 

      GIVEN,  under my hand and seal this 
21st day of March,  

Two Thousand and Twenty, and 
of the Independence of the 
United States, the Two 
Hundred and Forty-Fourth. 

 
 [seal]    /s/ Philip D. Murphy 
 
      Governor 
 
 
 
Attest: 
 
/s/ Matthew J. Platkin 
 
Chief Counsel to the Governor 
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